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V • s 
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Defendant and Appellant. ] 
) Petition 
> For Rehearing 
) Case No. 940735-CA 
Comes Now Terence Lee Parker, Appellant Pro Se and Petitions 
this Court for a Rehearing as per Rule 35 Utah Rules of Appellate 
Procedure on the Courts Dismissal of Appellant's First Appeal as 
of Right. 
This Court failed to consider the multitude of case law in 
support of Appellant's claim that the United States Supreme Court 
and most State Supreme Courts supports the so called "Prison-
delivery rule," which provides that prisoners notices of appeal 
are deemed timely filed if delivered to prison authorities within 
the filing period set forth in the Rules of Procedure. 
As set forth in the attached Brief on Points of Law, 
Appellant filed a "timely" appeal and this Court therefore has 
jurisdiction. 
Wherefore, Appellant prays this court will reconsider 
previous dismissal and restore Appellant's appeal to the Court's 
Calender. 
Dated this Day of October, 1995, 
Terence Lee Parker, Appellant Pro Se 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing 
Petition For Rehearing was hand-delivered to the Attorney General 
Office, 236 State Capital Building, Salt Lake City, Utah, on 
this /CiZ^ f day of October, 1995. 
Terence Lee Parker, Appellant Pro Se 
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Statement of Jurisdiction 
The Utah Court of Appeals has jurisdiction under Rule 3(a) of the 
Utah Rules of Appellate Procedure. Notice of Appeal was timely 
according to ruling of the United States Supreme Court. 
Statement of Kind of Case 
This is a first Appeal from a criminal prosecution of the Third 
degree, Attempted Burglary heard in the Third District Court, Salt 
Lake County, Hon. Tyrone Medley, Judge. 
Disposition in Court of Appeals 
Appellant's Appeal was dismissed based on Motion by Appellee's 
attorney that the Court of Appeals lacks jurisdiction because the 
Notice of appeal was date stamped after the 30 day period required 
in Rule 4 (a) Utah Rules of Appellate Procedure. 
Relief Sought on Rehearing 
Appellant seeks to have this court consider the multitude of case 
law in favor of Appellant's claim that his Notice of Appeal was 
filed in a timely manner according to three ruling of the United 
States Supreme Court and followed by most states. Appellant seeks 
to have his appeal re-entered on the Court Calendar for 
consideration of the merits of his appeal. 
Statement of Points 
Point 1. Rule 4(a) of the Utah Rules of Appellant Procedure states 
that the notice of appeal must be "filed" within 30 days. The 
United States Supreme Court defines "filed" for a pro se prisoner 
as the time in which he loses control of his notice which is when 
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he hands it to the only public official within his range, which is 
the prison guard. According to the definition long established by 
the United States Supreme Court, Appellant's Notice of Appeal was 
filed on November 19, 1994, six days prior to expiration of time. 
Point 2. The Utah Court of Appeals dismissal of Appellant's appeal 
is a violation to Appellant's "equal protection" clause of the 
Fourteenth Amendment to the United States Constitution by refusing 
"privileges of appeal ... afforded to others-" See Cochran v. 
Kansas, (1942) 316 U.S. 255, 62 S.Ct. 1068, 86 L.Ed. 1453. 
Point 3. The Court of Appeals is not "extending the time for 
filing a notice of appeal" in violation of R. Utah Ct. App. 2, 
State v. Palmer, 777 P.2d. 521 (Utah App. 1989). "Filing" as 
defined by the United States Supreme Court for a pro se prisoner is 
when he hands his Notice of Appeal to the prison guard who controls 
him. Palmer's notice of appeal was "timely" under the definition 
established by the United States Supreme Court and should be 
overruled. 
Facts 
On October 26, 1994 a judgment was entered by Judge Tyrone Medley. 
Appellant deposited in the United States Mail box at Unita V R&O 
facility a Notice of Appeal on November 19, 1995. The notice was 
date stamped on November 28, 1995. Appellant does not know when 
the Third District Court Clerk received the Notice but the Attorney 
General's Assistant Thomas Brunker claims that a Motion for 
Extension was timely filed. The Notice of Appeal and the Motion 
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for Extension were mailed in the same envelope so they must have 
arrived in the clerks office at the same time. November the 24th 
was Thanksgiving and most employees of the Third District Clerks 
office took Friday the 25th of November off as welll. Appellee's 
attorney claims that the Notice of Appeal was untimely because it 
was date stamped the 28th of November, 1994 which is the next 
Monday and work day after the holiday. 
The Court of Appeals heard a motion to dismiss filed by 
Appellee's attorney which is 10 months delinquent according to 
Rule 10 (a)(1) Utah Rules of Appellate Procedure. The Court 
accepted this motion and dismissed Appellants Appeal. 
Appellant now petitions the Court for a rehearing on the issue 
of timeliness of notice. 
Issues and Points of Law 
Point 1. Rule 4(a) of the Utah Rules of Appellant Procedure states 
that the notice of appeal must be "filed" within 30 days. The 
United States Supreme Court defines "filed" for a pro se prisoner 
as the time in which he loses control of his notice which is when 
he hands it to the only public official within his range, which is 
the prison guard. According to the definition long established by 
the United States Supreme Court, Appellant's Notice of Appeal was 
filed on November 19, 1994, six days prior to expiration of time. 
Rule 4. Appeal as of right: when taken. (a) Appeal from 
final judgment and order. In a case in which an appeal is 
permitted as a matter of right from the trial court to the 
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appellate court, the notice of appeal required by Rule 3 shall 
be filed with the clerk of the trial court within 30 days 
after the date of entry of the judgment or order appealed 
from.... 
Nowhere in this rule does is state that the Notice must be 
date stamped by the clerk of the court. The issue of when a Notice 
is filed could be argued endlessly. The U.S. Supreme Court dealt 
with the issue way back in 1964 and tried to clear the issue once 
and for all. In Fallen v. United States, 378 U.S. 139, 84 S.Ct. 
1689, 12 L.Ed.2d 760 (1964) the court requires an examination of 
all the circumstances to see if the appellant has "done all that 
could reasonably be expected." Id. at 144, 84 S.Ct. at 1692. 
"This inquiry should focus on two distinct periods. First, 
the district court should examine the pre-mailing delay to see if 
there is something akin to "excusable neglect" or "good cause" 
which excuses the delay. Second, the district court should 
determine when the document was mailed and whether, in the ordinary 
course of events, the clerk would have received the letter by the 
applicable filing deadline." As cited in Wright v. Peyton, 757 
F.2nd 1253 (1985). 
"This application of Fallen is consistent with those cases 
holding that when an appellant mails his notice of appeal to the 
district court, and it is received before the filing deadline but 
not stamped until after the deadline expires, the notice is timely 
even though filing and not receipt is required under the literal 
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terms of Fed.R.App.P.4. See Stevens v. Heard, 674 F.2nd 320 (5th 
Cir. 1982); Deloney v. Estelle, 661 F.2nd 1061 (5th Cir. Nov. 20, 
1981); Aldabe v. Aldabe, 616 F.2nd 1089 (9th Cir- 1980) ("Because 
an appellant has no control over delays between receipt and filing, 
a notice is timely if received by the district court within the 
applicable period specified in Rule 4") The court in Stevens 
justified this rule, stating that the "appellate rules were not 
intended to provide pitfalls for the unwary-" 674 F.2nd at 322. 
The controlling Supreme Court Ruling is now Houston v. Lack, 
108 S.Ct. 2379 (1988). At 2380 : 
Held: Under Rule 4(a)(1), "pro se" prisoners1 notices of 
appeal are "filed" at the moment of delivery to prison 
authorities for forwarding to the district court. Cf. Fa11en 
v. United States, 378 U.S. 139, 84 S.Ct. 1689, 12 L.Ed.2d 760 
(Steward, J., concurring). Unskilled in law, unaided by 
counsel, and unable to leave the prison, a "pro se" prisoner's 
control over the processing of his notice necessarily ceases 
as soon as he hands it over to the only public officials to 
whom he has access — the prison authorities—and the only 
information he will likely have is the date he delivered the 
notice to those authorities and the date ultimately stamped on 
it. The 30-day deadline for filing notices of appeal set 
forth in 28 U.S.C. ss 2107, which applies to civil actions 
including habeas proceedings, does not preclude relief for 
petitioner, since the statute does not define when a notice 
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has been "filed" nor in any way suggests that, in the unique 
circumstances of a "pro se" prisoner, it would be 
inappropriate to conclude that such filing occurs at the 
moment of delivery to prison officials. Such conclusions is 
not negated by the fact that Rule 3(a) and 4(a)(1) specify 
that the notice should be "filed with the clerk of the 
District Court," since the relevant question is one of timing, 
not destination, and neither Rule sets forth criteria for 
determining the moment at which the filing has occurred. The 
general rule that receipt by the court clerk constitutes 
filing, although appropriate for most civil appeals, should 
not apply in the "pro se" prisoner context. Nothing in either 
Rule 3(a) or Rule 4(a)(1) compels the conclusion that receipt 
by the clerk must be the moment of filing in all cases, and in 
fact, a number of federal courts have recognized exceptions to 
the general principle. Moreover, the rationale for the 
general rule is that the appellant has no control over delays 
after the court clerk's receipt of the notice—a rationale 
that suggests that the moment of filing here should be the 
moment when the "pro se" prisoner necessarily loses control 
over his notice: the moment of delivery to prison authorities 
for forwarding. The bright-line rule recognizing receipt by 
prison authorities as the moment of filing will also decrease 
disputes and uncertainty as to when a filing actually 
occurred..." 
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See Houston, at 2382- "In other words, in such a case the 
jailer is in effect the clerk of the district court within the 
meaning of the Rule..." "Unlike other litigants, "pro se" 
prisoners cannot personally travel to the courthouse to see that 
the notice is stamped "filed" or to establish the date on which the 
court received the notice. Other litigants may choose to entrust 
their appeals to the vagaries of the mail and the clerk's process 
for stamping incoming papers, but only the "pro se" prisoner is 
forced to do so by his situation....Worse, the pro se prisoner has 
no choice but to entrust the forwarding of his notice of appeal to 
prison authorities whom he cannot control or supervise and who may 
have every incentive to delay [emphasis added]. 
See In Re Jordan, 840 P.2nd 983 (Cal. 1992) at 985. "The 
prison-delivery rule ensures that an unrepresented defendant, 
confined during the period allowed for filing of an appeal, is 
accorded an opportunity to comply with the filing requirements 
fully comparable to that provided to a defendant who is represented 
by counsel or who is not confined." 
"The prison-delivery rule also furthers the efficient use of 
judicial resources by establishing a "bright-line" test that 
permits courts to avoid the substantial administrative burden that 
would be imposed were courts required to determine, on a case-by 
case basis, whether a prisoner's notice of appeal was delivered to 
prison authorities "sufficiently in advance of the filing deadline" 
to permit the timely filing of the notice in the county clerk's 
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office." 
"On the basis of these same considerations, the United States 
Supreme Court has concluded that the prison-delivery rule applies 
to filings by federal prisoners in federal proceedings (Houston v. 
Lack (1988) 487 U.S. 266, 108 S.Ct 2379, 101 L.Ed.2d 245) and, for 
similar reasons, the courts of other states also have endorsed the 
prison-delivery rule. (See, e.g. Haag v. State (Fla. 1992) 591 
So.2d 614, 615-618; Commonwealth v. Hartsgrove (1990) 407 Mass. 
441, 553 N.E.2d.l299, 1300-1303.) Because of the continuing 
vitality of the reasoning underlying the prison-delivery rule, we 
conclude it should be reaffirmed." Id. Jordan, at 985. 
See Dunn v. White, 880 F.2nd 1188 at 1190 (10th cir. 1989) 
(mailing date of prisoner's notice of appeal deemed filing date.) 
Also see Wyoming 782 P.2d 1121; 788 P.2d 617; California 840 P.2d 
985, etc. Tenth Circuit, 992 F.2nd 288; 10 F.3rd 722; 880 F.2nd 
1190. Hundreds of cases affirm the Supreme Court Rulings in 
Houston v. Lack and Fallen v. United States. The lone Utah case 
of State v. Palmer, 777 P.2d 521 (Utah App. 1989) pales in 
comparison to the overwhelming case law in support of the United 
States Supreme Court rulings. 
Appellant may never be able to trace the route his Notice of 
Appeal took to get to the clerks office but we do know that it took 
9 days to travel 20 miles. The District Court Judge, Tyrone Medley 
was informed numerous times that the Notice of Appeal would be 
filed and should have been filed when appellant was using the 
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incompetent Legal Defender attorneys. Appellant told his attorney 
to file an interlocutory appeal immediately after the order to show 
cause hearing, three months prior to the final judgment- This case 
has been a farce for over three years and it continues to be. 
Point 2. The Utah Court of Appeals dismissal of Appellant's appeal 
is a violation to Appellant's "equal protection" clause of the 
Fourteenth Amendment to the United States Constitution by refusing 
"privileges of appeal ... afforded to others." See Cochran v. 
Kansas, (1942) 316 U.S. 255, 62 S.Ct. 1068, 86 L.Ed. 1453. 
In Cochran v. Kansas (1942) 316 U.S. 255, 62 S.Ct. 1068, 86 
L.Ed. 1453, which determined that prison officials who suppressed 
a prisoner's appeal documents, rendering it impossible for him to 
perfect an appeal, violated the equal protection clause of the 
Fourteenth amendment to the United States Constitution by refusing 
"privileges of appeal...afforded to others." (30 Cal.2d at p. 368, 
181 P.2d 868.) 
In People v. Slobodion, supra, 30 Cal. 2d 362, 181 P.2d 868, 
"We therefore held that the prisoner's delivery of his notice to 
prison authorities "constituted a constructive filing within the 
prescribed time limit..." 
In dismissing Appellant's appeal, the Utah Court of Appeals is 
going contrary to the ruling of the United States Supreme Court and 
is discriminating against Appellant because he is pro se. 
Appellant acted in "good faith" and did all that was possible 
under the circumstances to have the Notice of Appeal in the clerks 
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office on time- Who can say whether the appeal arrived on 
Wednesday of Friday and the clerks didn't bother to stamp it 
because of the Holiday. The District Court Judge thought that the 
Notice was timely and ordered transcripts made and the record to be 
forwarded to the Court of Appeals. The Clerks of the Third 
District prepared the records in good faith thinking the notice was 
filed on time. 
Summary of Argument 
Appellant's Notice of Appeal was "filed" in a timely manner as 
defined by the United States Supreme court. Many states support 
the "Prison-delivery rule" and the rulings are overwhelmingly in 
favor of it. The Supreme Court ruled on three separate occasions 
in three different decades that the only fair and just definition 
of "filing" for prisoners not represented by counsel is when the 
prisoner loses control over the document and must rely upon state 
and federal employees to deliver their appeals on time. My appeal 
more than likely was in the clerks office prior to the deadline but 
wasn't acted upon as it should have been. I had no control over 
when the clerk would date stamp it. Pro se prisoners are in a 
unique situation in that they have no outside help to get the 
chores of filing done. They are denied access to legal material 
and mailing privileges afforded other litigants. The United States 
Supreme Court recognizes this predicament and so has ruled that the 
filing date is the time when the pro se prisoner hands the notice 
to the prison guard. 
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Conclusion 
Appellant asks that The Utah Court of Appeals will reconsider 
its ruling of dismissal and look at the overwhelming case law in 
favor of Appellant. Appellant asks that this Court reinstate his 
Appeal on the Court Calendar and consider the appeal on its merits. 
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